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Will writing is a topic that many find unpleasant to discuss. 
Some take it into their own hands to write their Will. Before 
you consider this option, here are what you need to know. 
 

 

 

WILL WRITING 101 
 

“Death is not the end. There remains the litigation over the estate.”   
 -    Ambrose Bierce 
 

(Similar expression in Chinese that goes “人在天堂, 钱在银行, 亲人对 

簿公堂”) 
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What is a Will? 
 
It is a legal document detailing your intention on the distribution of your estate in the manner which you 
desire and to the Beneficiaries of your choice. Once executed, a Will is valid, however, it shall only take 
effect upon your demise. With a Will, the distribution of assets will be much faster than without a Will.  
 
The person making the Will is known as the Testator, whereas the person who inherits or benefits from 
the Will is known as the Beneficiary. The person who carries out the instructions of the Testator in the 
Will is known as the Executor. 
 
Why writing a Will is important? 
 
(a) Your last wishes and desires are carried out 
 
A Will ensures a clear distribution of assets to the beneficiaries of your choice without delays. It protects 
and provides for your loved ones. It makes sure that your assets go to the person you intended according 
to your wishes and how your assets will be distributed.  
 
(b) Save time and cost to distribute the assets 

 
One important reason to have a Will is to streamline the probate process. Without a written Will, the 
deceased is considered to have died intestate and the heirs need to apply for a Letter of Administration. 
Applying for a Grant of Probate is much faster than applying for a Letter of Administration because you 
already name an executor who you trust and who will respect your wishes and execute your estate with 
integrity. The process of applying for a Letter of Administration can get complicated as the court has to 
name a personal representative to administer your estate and this can be time-consuming, expensive, 
and even contentious for your loved ones.  
 
(c) Having a Will allows you to appoint a guardian to care for your minor children 
 
If you have children under the age of 18 years old (minors), it is important to have a Will. The surviving 
parent will usually get sole legal custody if one parent dies. But if both parents deceased concurrently, 
without you appointing a guardian for your children, this could mean that someone you may not have 
chosen to be the guardian will be raising your children. 
 
(d)  Avoid potential family disputes 
 
The distribution of the estate after death comes with many emotions and sometimes leads to arguments. 
When you die with a Will, it clearly states your wishes and reduce conflict and speculation over your 
wishes. A well prepared Will can give you peace of mind and prevent your family from fighting over your 
possessions and avoid contested Will which can be damaging to relationships among your family 
members which sometimes lasts a lifetime. 
 
Who can write a Will? 
 
For a Will to be valid, you must: 
 
1. Be of sound mind; and 
2. Have attained the age of majority (at least 18 years old). 
 
(Sections 3 and 4, Wills Act 1959) 
 
You must also understand the contents of your Will and have executed your Will voluntarily. 
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In the case of Gan Yook Chin & Anor v Lee Ing Chin & Ors [2004] 4 CLJ 309, the Federal Court dealt 
with, inter alia, the issue on the testamentary capacity of the Testator. The Federal Court had ruled that 
the Will was valid as the Testator had understood the nature of his act, its effect and the extent of the 
properties he was disposing under the Will notwithstanding the Testator was not in a state of perfect 
health.  
 
Who can be appointed as the Executor(s) of my Will? 
 
The Executor must be of sound mind and at least 18 years old. 
 
You may appoint up to four Executor(s). 
 (Section 4(1), Probate and Administration Act 1959).  
 
If any Beneficiary is an infant (less than 18 years old) administration shall be granted to not less than 
two individuals. 
(Section 4(2), Probate and Administration Act 1959). 
 
Who can be the Beneficiary(ies) to my Will? 
 
You may distribute your estate to anyone you desire subject to the provisions of the law. The Executor(s) 
can be a Beneficiary to the Will. The more common Beneficiaries to a Will are your spouse and children 
(sons and daughters) (“Family Member”). 
 
If you wish to leave a Family Member out of your Will, it is advisable for you to indicate in your Will the 
reasons of your intention to do so in order to avoid potential challenge to your Will by any aggrieved 
Family Member in court. For example, you may indicate that “you have already made adequate provision 
for the Family Member during your lifetime". 
 
What constitutes a valid Will? 
 
The Will must be: 
 
1. in writing (handwritten or typewritten) (*Other than Privileged Wills of soldiers, airmen and 

sailors) 
2. signed by the Testator; and 
3. signed in the presence of at least two witnesses present at the same time, and such witnesses 

shall subscribe the Will in the presence of the Testator. 
 

(Section 5, Wills Act 1959) 
 
There must be no undue influence or coercion when you are executing your Will. 
 
Witnesses need not know the contents of the Will but should witness to the fact that the Will was 
executed by the Testator voluntarily and without any undue influence or coercion. The Executor can be 
a witness to the Will (Section 11, Wills Act 1959). However, a Beneficiary or the spouse of a Beneficiary 
must not be a witness to the Will (Section 9, Wills Act 1959).  
 
What is the role of the Executor upon my demise? 
 
If you have made a Will, your Executor shall apply to the High Court for a Grant of Probate and distribute 
your assets according to your Will. The application for the Grant of Probate usually takes about two to 
three months. 

                                                                                                                                           
If you have not made a Will, any person claiming to have interest in your estate will have to apply to the 
High Court for a Letter of Administration OR to the Land Administrator for the Small Estate Distribution. 
A Small Estate means an estate of a deceased person consisting wholly or partly of immovable property 
and not exceeding RM2 million in total value. The application for the Letter of Administration will 
generally take about three to six months and the Small Estate Distribution will generally take about six 
to nine months. In both circumstances of the Letter of Administration OR the Small Estate Distribution, 
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the distribution of your assets will be in accordance with Section 6, Distribution Act 1958 in the following 
manner:-  
  

Surviving Family 
Members 

Person Entitled Entitlement 
 

Spouse only 
 

Spouse Whole estate 

Issue only Issue Whole estate 
 

Parent(s) only Parent(s) Whole estate 
 

Spouse and issue only Spouse 
Issue 

1/3 
2/3 

 

Parent(s) and issue only Parent(s) 
Issue 

1/3 
2/3 

 

Spouse and parent(s) only Spouse 
Parent(s) 

 

1/2 
1/2 

Spouse, parent(s) and 
issue 

Spouse 
Parent(s) 

Issue 
 

1/4 
1/4 
1/2 

 
What happens if I leave out certain assets from my Will? 
 
Your Will should include a residuary clause to deal with distribution of any asset which is not specifically 
mentioned in your Will or any overlooked asset or any asset acquired or inherited after the making of 
your Will. You may decide how these residuary assets are to be dealt with and to whom these assets 
are to be distributed. In the absence of the residuary clause, the assets will be treated as falling into 
intestacy. This means the assets will be distributed according to the intestacy law, which may be against 
your wishes. 
 
However, if you wish to deal with a new acquisition or asset specifically, you can either execute a new 
Will or a Codicil. 
 
Other Considerations 
 
Special Instructions 
 
In addition to the conventional instructions to your Executor to distribute your assets according to the 
Will, you may wish to give your Executor other special instructions for example instructions for the 
Executor to hold a certain asset upon trust as guardian, custodian and trustee for the benefit of a 
Beneficiary who is disabled or instructions for the Executor to hold a certain asset upon trust as guardian, 
custodian and trustee for the benefit of a Beneficiary who is a minor and empower the Executor to utilize 
the assets for the maintenance, education and benefit of the minor child until the minor child reached 
some age that you specify. 
 
Antiques, Furniture, Valuable Paintings or Family Heirlooms and other Possessions 
 
You need to make sure that your Will can be implemented and administered smoothly without incurring 
confusion. You may wish to include a clause in the Will to deal with expensive antiques and furniture or 
valuable paintings or family heirlooms and other possessions. You may consider whether you want 
these items to go with the house or do you want to instruct your Executor to distribute these items 
accordingly or do they form part of the residuary estate.  
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Rental Proceeds 
 
You may wish to include a clause in the Will to deal with rental proceeds from immovable property. What 
happens to the rental proceeds after the death of the Testator, especially during the period before the 
house is transferred to the Beneficiary? Does it belong to the Beneficiary or does it also form part of the 
residuary estate?  
 
Employees Provident Fund (EPF)/Insurance Proceeds 
 
Please note that your EPF and Insurance Proceeds will be distributed according to the EPF and 
insurance laws respectively.  
 
The EPF nomination cannot be made or amended by way of a Will. Any nomination should be made in 
a prescribed form at the EPF office. If a revocation of a beneficiary nomination is required, it should be 
made in the proper form provided by the EPF and not by way of a Will. The same goes for insurance. 
Both the nomination and revocation must be done properly with the insurance company, not by using a 
Will. 
 
Assets Outside Malaysia 
 
A Will made in Malaysia may include assets both within and outside Malaysia, subject to the re-sealing 
of the Grant of Probate in foreign jurisdiction in order for it to take effect in another jurisdiction subject 
to the Reciprocal Enforcement of Judgments Act of each country. A Testator may also consider having 
multiple Wills for assets in different jurisdictions and each of them ruling the distribution of assets in the 
country for which the Will is executed.  
 
Selling of Assets 
 
The Executor of your Will may sell your property unless expressly stated otherwise in your Will (Section 
60(3), Probate and Administration Act 1959). 
 
Notwithstanding the above, it is advisable to include a clause in the Will to grant power of sale to the 
Executor. If the Will is silent on this, the Executor must go to Court again to apply for an Order For Sale 
from the Court as the relevant land office/land registry in Malaysia require such power to be expressly 
stated in the Will before allowing the Executor of your Will to sell your property which is adding another 
step in the administration of the estate.  
 
How to revoke my Will? 
 
A Will is a living instrument. It can be revoked before the Testator’s death in the following circumstances 
such as:- 
 
(a) Writing of a new Will; 
(b) Conversion to Islam;  
(c) Marriage or re-marriage (Section 12, Wills Act 1959); or  
(d) Intentionally destroying the Will (Section 14, Wills Act 1959). 
 
A Will expressed to be made in contemplation of marriage shall not be revoked by the solemnization of 
the marriage contemplated.  
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Can I sign my Will electronically? 
 

 
 
No. While the Electronic Commerce Act 2006 provides for electronic signatures, the Act does not apply 
to Will writing. Section 5(2) of Wills Act 1959 specifically enumerated the requirement for the presence 
of the Testator and Witnesses at the same time. Physical presence is essential to ascertain the mental 
capacity of the Testator at the material time such as soundness of mind and his voluntary execution of 
the Will without any undue influence or coercion.  
 
Conclusion 
 
In a nutshell, Will writing is more intricate than many perceive it to be. The best option is to consult a 
lawyer who is familiar with Will writing before writing one. Otherwise, there is a risk that your intentions 
may not be carried out effectively.  
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Disclaimer:   The information provided above does not, and is not intended to, constitute legal advice; instead, all 
information and content are for general informational purposes only. Readers should contact their lawyers to obtain 
advice with respect to any particular legal matter.  

 

 

 

 


